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the Jackrabbit Trail on the Old Mountain Road. These are trails detailed in the UMP for
the High Peaks Wilderness, a DEC document promulgated by the Commissioner which
should be accessible on judicial notice should this be considered relevant to the
clarification sought herein.

The determination places the status of both the South Meadow Road and the trail to
Marcy dam in question. Within the same vicinity, there are other trails that occupy the
track of 19" century roads including the High Peaks Wilderness trail through Indian Pass
to Newcomb, whose status is potentially reopened by the determination. These are just
two among many recreational trails that occupy the track of 19" century roads and are
placed in question by the argument in the Commissioner’s May 19 determination.

The interpretation of the Master Plan is assigned by law to the Adirondack Park Agency,
not the Commissioner of Environmental Conservation, and the Commissioner lacks
jurisdiction over its interpretation in an administrative proceeding before the Department.

Insofar as the May 19 determination contradicts or reverses the Master Plan and its
management direction to the DEC, those elements are beyond the jurisdiction of the
Commissioner.

The Master Plan provides:

“[1]t is well to remember that the legislature has established a two-tiered
structure regarding state lands in the Adirondack Park. The Agency is
responsible for long-range planning and the establishment of basic policy
for state lands in the Park, in consultation with the Department of
Environmental Conservation. Via the master plan, the Agency has the
authority to establish general guidelines and criteria for the management
of state lands, subject, of course, to the approval of the Governor. On the
other hand, the Department of Environmental Conservation and other
state agencies with respect to the more modest acreage of land under their
jurisdictions, have responsibility for the administration and management
of these lands in compliance with the guidelines and criteria laid down by
the master plan.”

“In accordance with its administrative and management responsibilities,
the Department of Environmental Conservation is charged with the duty
to prepare, in consultation with the Agency, individual unit management
plans for the units of land classified in the master plan....”

-- “The Agency will be responsible, as a policy matter, for general
interpretations of the master plan itself either on its own initiative, at the
request of any interested state agency, or, for state agencies other than the
Department of Environmental Conservation, in connection with its
review of state projects under Section 814 of the Act.”



-- “The Department of Environmental Conservation (or other appropriate state
agencies) will be responsible for the application of the master plan and individual
unit management plans with respect to administration and management of the
state lands under its jurisdiction.” (1987 Master Plan p. 12)

The May 19 determination contradicts the Master Plan in two essential respects. First, it
rejects the factual characterization of the Master Plan with respect to Old Mountain
Road, determining that it is an open town road as detailed above. Second, it provides for
the potential construction, restoration and maintenance of the road directly contrary to
the guidelines and criteria of the Master Plan for a Wilderness designated area, as
detailed in point three below. In both regards, the Commissioner usurped the role and
responsibility of the Agency as the entity charged by the Adirondack Park Agency Act
and the Master Plan with its interpretation.

The Commissioner lacked jurisdiction over the interpretation of the Master Plan in this
instance. Should the elements of the determination that contradict the prior
administrative determination be justified by previously undisclosed errors of fact or
errors of law, the Master Plan explicitly recognizes the Department capacity to raise the
issue before the Agency:

Revisions will be undertaken as needs dictate and may be requested by
the Agency, the Department of Environmental Conservation, the
Department of Transportation or any other interested state agency.
(2001 Master Plan, p. 8)

The interpretations made were beyond the jurisdiction of the Commissioner in this
proceeding.

B. THE MASTER PLAN TEXT PLACES THE
BURDEN OF PROOF ON THE RESPONDENT,
NOT DEC, AND THEREFORE THE DEC CASE
CANNOT FAIL "AS A MATTER OF LAW."

The text of the 1987 Master Plan determined clear conformance with all aspects of
Wilderness area guidelines, which included closure of the former road to snowmobile use.

It should have been the burden of respondent McCulley to demonstrate, first, that the
findings and conclusions of the Master Plan are in error with no basis in law or fact. The 1987
Master Plan is a settled determination and thete is no basis in law for the Commissioner’s
determination to the contrary.
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C. THE MASTER PLAN PROHIBITS STATE
AUTHORIZATION OF IMPROVEMENTS TO
THE ROUTE OF THE “OLD MILITARY
ROAD” OR OLD MOUNTAIN ROAD
THROUTH THE SENTINEL WILDERNESS TO
CREATE A WAY PASSABLE BY MOTOR
VEHICLES.

The Master Plan does not directly regulate the public. Rather, it governs the
Department’s actions implementing various Master Plan guidelines and criteria, including the
prohibitions on road construction or motor vehicle use in Wilderness-classified areas. See, State
of New York v Town of Horicon, 46 AD3d 1287 (3™ Dept. 2007); Adirondack Council et al. v
Adirondack Park Agency and Jorling, unreported decision, Supreme Court, Essex County,
August I, 1988. By the text of the Master Plan, the Commissioner was prohibited from
authorizing town highway department improvements in the Sentinel Wilderness.”

Wilderness Guideline 3 in the Master Plan provides: “No new non-conforming uses will
be permitted in any designated wilderness area.”

Wilderness Guideline 5 provides: “No new structures or improvements in any
wilderness area will be constructed except in conformity with finally adopted unit management
plans.”

Wilderness Guideline 1 for motor vehicles, motorized equipment and aircraft states:
“Public use of motor vehicles, motorized equipment and aircraft will be prohibited.” These
guidelines go on to limit administrative access with motor vehicles to “sudden, actual and
ongoing emergencies involving the protection or preservation of human life or intrinsic resource
values — for example, search and rescue operations, forest fires, or oil spills or similar, large scale
contamination of water bodies.”

Wilderness Guideline 1 for roads, snowmobile trails and state truck trails provides: “No
new roads, snowmobile or state truck trails will be allowed.” These guidelines go on to specify
the removal of non-conformances by various dates (the most recent was March 31, 1987), and
recognizing necessary phase-out periods, provides: “the use of motorized vehicles by
administrative personnel for transportation of materials and personnel will be limited to the
minimum required for proper interim administration and the removal of non-conforming uses;
and, maintenance of such roads and [snowmobile] trails will be curtailed and efforts made to
encourage revegetation with lower forms of vegetation to permit their conversion to foot trails
and, where appropriate, horse trails.”

7 See also Official NYS Freshwater Wetlands Map, Essex County, Map 14 of 51, 4/26/89. The map depicts a large
freshwater wetland within less than 500 feet of the western terminus of the maintained town road in the Town of
Keene, New York. Note that the NYS DOT base map used for this and other State mapping shows the town road
terminus in this location and "...highways and drainage related to highway construction compiled in 1969 from
construction plans, aerial photography dated 1969, and various other sources; road and street names and boundaries
compiled from D.O.T. surveys and public records."
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These sections of the Wilderness guidelines and criteria provide unequivocal direction to
the Department to close non-conforming roads and snowmobile trails, as occurred in the Sentinel
Wilderness as described in the 1987 Master Plan, and concurrently provides support for actions
resulting in the conversion of such former roads to trails for varied non-motorized uses, and in
particular horses, cross-country skiing and hiking. The only known use of this trail under State
management was as a truck trail and/or snowmobile trail which were correctly eliminated in
accordance with Master Plan Wilderness guidelines.
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